STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 16, 837
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
PATH term nati ng Medi caid benefits for her children and
denying her an increase in Food Stanp benefits to cover her
children. The issue is whether the petitioner's children can
be consi dered nenbers of her household wi thin the nmeani ng of

the pertinent regul ations.

FI NDI NGS OF FACT

1. The petitioner is the nother of three mnor
children. She is divorced fromthe children's father.
According to the terms of the petitioner's divorce decree she
and the father "share the | egal and physical rights and
responsibilities pertaining to each of their three children

.the children shall reside primarily with the Father until
and unless the parties nutually decide otherw se.™

2. The petitioner admts that consistent with the decree
her "contact” with the children in her home occurs only every
ot her weekend, school year vacations, and for an extended

period in the sunmer.
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3. The decree further provides that the father is
responsi bl e for providing nmedical coverage for the children
except that the parties are to share uninsured nedi ca
expenses when the children are with the petitioner.

4. The petitioner maintains that she cannot afford to
provi de food and nedi cal coverage for the children when they
are with her. She also maintains that despite the terns of
t he decree the father has not naintai ned nmedical insurance for
the children and that he refuses to apply for Medicaid in
their behal f.

5. The Departnent has determ ned that the children are
not eligible to receive Medicaid and Food Stanps as nenbers of

the petitioner's househol d.

CORDER

The decision of the Departnent is affirned.

REASONS
The Food Stanp regul ations require the Departnent to make
paynents to "househol ds" which are generally defined as
fol | ows:

A househol d is conposed of one of the follow ng
i ndi vi dual s or groups of individuals;

iii A group of individuals who |live together and
customarily purchase food and prepare neal s together
for honme consunpti on.

F.SSM § 273.1(a)(1)
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The regul ations do not further define the term
"individuals who live together.”™ However that phrase has been
interpreted by the Board to nmean a person who primarily
resides in the honme applying for Food Stanps, if the person
lives in two homes. See Fair Hearing No. 14,929. |In that
deci sion, the Board was presented with very simlar facts: a
father who had joint custody of his mnor children who |ived
in their nother's house except every ot her weekend, sone
hol i days, school vacations and part of the sumrer when they
were with him applied for Food Stanps. The Board concl uded
that the children were clearly residing primarily with the
not her and that as such they could not be included in the
father's househol d.

There is no reason to distinguish the facts in this case
fromthe prior one. The children cannot be considered nenbers
of bot h househol ds because both househol ds coul d apply for
Food Stanmps and, if financially eligible, receive benefits to
feed the sanme children. There is no nechanismfor pro-rating
the benefits. The regulations prohibit any person from
participating in the programas a nenber of nore than one
household. F.S.M 273.3. Thus, it nmust be concluded that the
chil dren cannot be consi dered nenbers of the petitioner's food
stanp househol d.

Categorical eligibility for Medicaid is determ ned under
the rules of the ANFC program Medicaid Manual § MB000. The
Board has consistently held that WA M 8§ 2242.2 defines an
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"eligible parent” for ANFC as "an individual who. . .lives in
t he same household with one or nore eligible. . .children."?
See Fair Hearing No. 15,480. The regulations also require
that "to be eligible for public assistance (ANFC), a dependent
child shall be living with a relative in a residence

mai nt ai ned as a hone by such relative. . ." WA M 2302.1

As in the case of Food Stanps, see supra, the Board has

hel d that only one household in which a child is living can be
potentially eligible at any one tine for nmonthly ANFC
benefits, and that it is the parent who provides the primry
"hone" for the children who is eligible for ANFC. Fair
Hearing No. 5553; Aff'd. Monro-Dorsey v. D.S.W, 144 VI. 614

(1984). The primary honme rule was al so adopted in Fair
Hearings 9,521, 11,182, and 15,480 in which the parents had
court-ordered joint physical custody of the child.

In this case, while the petitioner continues to have
joint | egal and physical custody of the children, the court
has clearly given the primary responsibility for providing
their nedical care and their primary residence to the father.

By giving the father these responsibilities the Court has in
ef fect chosen the children's "primary" honme for purposes of

Medicaid eligibility. The Board has repeatedly noted (see

! This regulation is derived fromthe state statute
governing "Aid and Services to Needy Fam lies" which provides
that "[a]id shall be given for the benefit of a dependent child
to the relative with whomthe child is living unless otherw se
provided." 33 V.S.A § 1103(a).
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supra) that it cannot overl ook or second-guess such court
deci si ons.

The result for the petitioner (and her children) appears
to be an unfortunate one. Although the petitioner appears to
be providing care for the children for a substantial anmount of
time she cannot claimthat she is the primary provider of
their care. Absent any regulation in the Departnent's rules
whi ch woul d allow a proration of benefits, this matter can
only be addressed through appeal to the famly court (which
the petitioner was advised to do) or by reliance on the
vol untary generosity of the children's father. Inasnuch as
the Departnent’'s decision that the petitioner is ineligible
for Food Stanp and Medicaid benefits in the children's behal f
i s supported by applicable | aw and regul ation, the Board is
bound to affirm 3 V.S.A 8§ 3091(d), Fair Hearing Rule 17.
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